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presupposes the exclusion of things not mentioned; Johnson v. Southern 
Pa. Co., 117 Fed., 462; Perkins v. Thornburgh, 10 Cal., 189; and so the 
enumeration of property which may be exempted from taxation is a limi- 
tation on the power of the legislature to exempt any other property. 
Consol. Coal Co. v. Miller, 236 111., 149. And it has been held that even 
should the court be convinced that some other meaning is intended by the 
law-making power and even though literal interpretation should defeat the 
purpose of the enactment, yet the statute must be literally construed. 
State v. Insurance Co. of North America, 71 Nebr., 320; Black on Inter- 
pretation of Statutes; Ch. 3, Sec. 26. Doe v. Considine; 6 Wall (U. S.), 
458. There is, however, strong authority for the proposition that the 
above-mentioned maxim should not be permitted to defeat the intention 
of a legislature; Swick v. Coleman, 218 111., 33, and so it has been held 
that when a statute read, "whether the second marriage shall take place 
in England or elsewhere." This has been held to apply to places outside 
the King's dominions, Rex v. Russell (1901), A. C, 446 {overruling, 
MacLeod v. Att'y. -General of U. S. Wales (1891), A. C, 455- This is 
especially held to be true when a class of things is mentioned and a new 
office of such class has come into existence since the passage of a statute. 
State v. Frederickson, 101 Me., 37; Commonwealth v. Sylvester, 13 Allen 
(Mass.), 247; Keith v. Quinney, 1 Ore., 364. It has also been held that 
the meaning of one statute may be supplied by reference to another statute. 
Commonwealth v. Goding, 3 Met. (Mass.), 130; United Societies v. Bank, 
7 Conn., 456. So it seems also that the intention of a legislature, when so 
discovered, must be followed though contrary to the letters of the statute. 
Sedgwick on Com. and Stat. Law, 232, and this extension of interpretation 
applies especially when the act deals with a genus, the later office being a 
species. Reg. v. Smith, L. R., 1 C. C, no; Lane v. Cotton, 12 Modern, 
485, and thus a statute authorizing counties to take stock in railroads 
was held applicable to stock of railroads formed under a subsequent 
statute. Stebbins v. Pueblo Co., 2 McCrary (U. S.), 196. 

Election of Remedies— Acts Constituting Election— In Re Dye's 
Estate— 113 Pac, 839 (N. M.).—Held, that an appeal from a judgment 
dismissing an action by an heir to revoke the probate of a will on the 
ground of infancy is not abandoned because the heir, when of age, brings 
a second suit to revoke the probate. Wright and Roberts, JJ., dissenting. 

The case under discussion is in opposition to the rule that a party who 
prosecutes a second suit for the same cause, after judgment against him 
on the first suit, waives his right to prosecute further the former suit. 
Ehrman v. Astoria R. R., 26 Ore. 377; Moore v. Floyd, 4 Ore., 101 ; 
Liebuck v. Stahle, 66 Iowa 749. Especially does this hold good when the 
complainant's bill has been abated and he files another bill in the same 
court, and during its pendency sues out a writ of error to a higher court. 
Carr v. Casey, 20 111. 637. Nor can a party prosecute his appeal from a 
judgment at law and his petition in chancery at the same time, and if he 
so does, the appeal at law is waived. Gordon v. Ellison, 9 Iowa, 317. 
The same under consideration, however, finds some support in the doctrine 
that no act is so decisive as to constitute a conclusive election unless the 
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remedial right on which the act is based is wholly irreconcilable with the 
remedial right which the subsequent action seeks to enforce. Conner v. 
Palinquist, 61 111., App. 551 ; Heidelbach v. Na'l. Bank, 33 N. Y. Supp. 
794. And it has been held that where a plaintiff has recovered judgment, 
realizing merely a nominal sum, that this does not preclude his asserting 
in a subsequent action that he has a lien on the personalty of the defend- 
ant. Wemple v. Hawenstein, 46 N. Y., Supp. 288. So a suit on a note 
against a corporation is no bar to a second suit against the signers of the 
note who were officials of the corporation. Bank of Brooklyn v. Wallis, 
32 N. Y., Supp. 381. 

Executors and Administrators — Attorney of Administration — 
Right to Compensation. — Goodman v. Griffith, 134 S. W., 1051 (Mo.). — 
Held, that an attorney does not forfeit his right to compensation from the 
estate for services rendered the administrator and his wife in presenting 
a claim in their favor against decedent's estate. Norton J., dissenting. 

Subject to the general requirement of good faith and reasonable pru- 
dence, an executor or administrator is entitled to employ and pay an attor- 
ney for advice in reference to the management of the estate. Smyley v. 
Reese, 53 Ala., 89; Roll v. Mason, 9 Ind., App. 651. An attorney's fees 
contracted in procuring letters of administration is not a proper charge 
against the estate. Wilbur v. Wilbur, 17 Wash., 683 ; In re Byrne's Estate, 
122 Cal., 260. But such fees are allowed an executor in contesting a will. 
Bradley v. Andress, 30 Ala., 80; Bratney v. Curry, 33 Ind., 399; contra, 
In re Parson's Estate, 65 Cal. 240. But where legal proceedings are made 
necessary by wrongful acts of the administrator or executor then the 
attorney cannot collect his fees from the estate. Jacoway v. Hall, 67 Ark., 
340; Ross v. Battle, 113 Ga., 742. And contrary to the principal case, an 
estate is not chargeable with the services of an attorney which are 
rendered an administrator as an individual. Wilkinson v. Ward, 42 111., 
App. 541 ; Noble v. Jackson, 132 Ala., 230. But where it concerns him 
both personally and officially it is proper to apportion the counsel fees. 
Roll v. Mason, 9 Ind., App. 651; Nelson v. Bush, 9 Dana (Ky.), 104. 

Gaming — Action to Recover Money Lost — Payment. — Mann v. Gor- 
don, no Pac, 1043 (N. M.).— Held, that a plaintiff who engaged in a 
gambling transaction, and paid his loss by check some six weeks later, 
could recover under a statute providing that any person losing money at 
gambling might recover. Wright and Parker, JJ., dissenting. 

The general common law rule is to the effect that money lost at gaming, 
when the parties are in pari delicto, may not be recovered. Weyburn v. 
White, 22 Barb. (N. Y.), 82; West v. Holmes, 26 Vt., 530, though equity 
might grant relief to the loser; Thomas v. Watson, 9 Md. 536, note, and 
would not allow the innocent indorsee of a note given for gaming to sue 
the drawer. Talbot v. Hubble, 2 Strange, 1154. By statute, however, in 
some jurisdictions, the loser may recover at law. Jacob v. Clark, 115 Ky., 
2SS; Trumbo v. Finley, 18 S. C, 305. But the majority opinion in the 



